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LEGAL JUSTICE THE BASIS OF PEACE 

HON. ROBERT LANSING 
Secretary of State of the United States 

[At the meeting of the American -Bar Association, Boston, 
September 5, Mr. Lansing, who had recently returned from 
Paris, addressed the assembled jurists on "Some Legal Ques- 
tions of the Peace Conference." The latter division of his 
talk dealt with the proposed trial of the "Kaiser" and set 
forth the reasons why the Secretary and the other Amer- 
ican members of the commission appointed to report upon 
this problem were against the project. This and other less 
important portions we have, with the permission of the State 
Department, omitted. — The Editors.] 

In discussing the legal questions which are suggested by 
the Peace Conference or are directly raised by the Treaty of 
Peace, it is my purpose to do so as impartially as possible. 
Of the two classes the suggested questions rather than the 
definite questions presented by the provisions of the treaty 
are to my mind the most important. They may lack the 
preciseness of a formulated provision, but they invite Hie 
especial consideration of those who are interested in the 
philosophy of law and its interpretation into a standard of 
international conduct. 

It is manifest that this war has given an impetus to what 
is commonly termed internationalism, though it would be 
more proper to call the communistic doctrine mundanism. 
This pseudo-internationalism seeks to make classes or in 
some cases individuals the units of world organization rather 
than nations. It is the enemy of nationalism, which is the 
basis of world order as we know it. It is a real, though not 
always an open, enemy of national independence and of na- 
tional sovereignty. Its more radical adherents demand class 
allegiance and discourage or denounce national allegiance. 
In its extreme form it purposes to remove national barriers 
and to overthrow national governments, whether democratic 
or monarchic in form. This is not a new communistic doc- 
trine or theory, but it never became an actual menace to the 
present social order until the successful revolution in Russia 
fell into the hands of the Bolsheviks. Spreading from this 
center of unrest and disorder, the movement has today as- 
sumed proportions which command the serious consideration 
of every civilized people. In certain lands the economic con- 
ditions and state of wretchedness resulting from the war 
have been peculiarly favorable to its growth. However safe 
this country may be from the more pernicious forms of this 
doctrine and however confidently we may rely upon the 
sound common sense of the American people, we cannot 
ignore the dangerous possibility that moderate forms may 
under certain influences develop into extreme and threaten 
our political institutions. We ought to realize that the world 
cannot be organized on both mundanism and nationalism. 
The political cleavage must be between nations or between 
classes. We must choose between these two conceptions of 
world order. 

I have no doubt what the final verdict will be unless 
thoughtful men fail in their duty. It will be for national- 
ism, not the evil form of nationalism which was the bane of 
the eighteenth and nineteenth centuries, but the democratic 
form, which will develop in the present century and become 
the corner-stone of the new order. 

I have referred to nationalism in this connection because 
the Treaty of Peace by its terms and method of negotiation 
makes the nation the unit of responsibility and of right. 
The treaty is an agreement between sovereign States and 



imposes obligations upon nations, not upon individuals. 
Thus, it announces to mankind that the nationalistic idea is 
to be preserved as the basis of society and that nation will 
deal with nation as in the past. 

INTERNATIONAL LAW STILL RULES 

This fact is of importance from the legal standpoint, since 
it shows that international law, and not world law affecting 
individuals, is to continue as the standard of intercourse be- 
tween governments and peoples. With such an evidence of 
the will of mankind and with such an assurance that nation- 
alism will not be abandoned, we can proceed to rebuild our 
international system and codes upon sure foundations. 

In times of peace there have been three ways of compos- 
ing international controversies, namely, diplomatic settle- 
ment, mediation, an aid to diplomatic settlement, and judi- 
cial settlement. The Treaty of Versailles has not changed 
these three methods. They exist in the Covenant of the 
League of Nations, which declares for arbitration, interna- 
tional inquiry, and mutual understanding. The peaceable 
settlement of a controversy between nations thus falls within 
the sphere of legal justice or the sphere of diplomacy, since 
mediation or inquiry is an adjunct to an amicable arrange- 
ment between the parties to a dispute, and therefore is dip- 
lomatic in character. 

The covenant has gone far in developing a new process of 
diplomatic adjustment of such differences as have been here- 
tofore the frequent causes of war between the disputants, 
but its only contribution to the advancement of international 
arbitration is to make it in a measure partially compulsory, 
and to provide that "plans for the establishment of a per- 
manent Court of International Justice" should be formulated 
and submitted to the members of the League by the Council. 
It is with this latter provision that jurists should be par- 
ticularly concerned, for the usefulness of this instrument of 
settlement depends upon the proper constitution of such a 
tribunal and the practical method of procedure before it. 

THE HAGUE TRIBUNALS 

Many of us, who have had experience before international 
courts and commissions, have realized the inadequacy and 
unsatisfactory character of the present system of arbitration 
and the imperfect, if not objectionable, method of proce- 
dure which has been followed. Appreciating now as we did 
not before the evil purposes which the Powers of Central 
Europe had so long secretly cherished, it is remarkable that 
The Hague Convention of 1907 developed as far as it did a 
workable system for the judicial settlement of international 
disputes. I have no sympathy with those who criticize or 
condemn the accomplishment of that great assembly of dis- 
tinguished statesmen and jurisconsults who formulated an 
instrument and a method by which justice could be applied 
to nations as national judiciaries have applied it to indi- 
viduals. It is ignorance of the difficulties of their task or in 
some cases I fear a less justifiable reason which has induced 
unfavorable comment of or contemptuous indifference to the 
real achievements of The Hague Conferences. 

The creation of The Hague Court was a tremendous for- 
ward step in the prevention of international wars, in that 
the signatories to the organic convention committed them- 
selves to the standing policy that justice should be the con- 
trolling principle in all relations between nations, and that 
its application to concrete eases by an impartial tribunal 
ought to supersede the ancient and barbarous method of 
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trial by combat. I desire to register here my personal appre- 
ciation of the great service which was rendered by The 
Hague Conferences of 1899 and 1907 in furnishing the world 
a definite system of international judicature. Along the gen- 
eral lines of The Hague Convention the nations should build 
a new and more substantial structure, eliminating those 
weaknesses and undesirable features which were the conse- 
quence of the improper motives of certain powers, particu- 
larly the German Empire, and of their false conception of 
their national interests. It would be folly to cast aside all 
that has been achieved and attempt to create something en- 
tirely different. In our desire to make this new era a better 
one than the one from which we have emerged, we must not 
let idealism run away with common sense or assume that we 
possess a mentality far superior to our predecessors. Past 
methods are not all worthless because they failed to accom- 
plish their objects in the extraordinary and abnormal cir- 
cumstances which resulted in the World War. I do not be- 
lieve that any human agency could have prevented the con- 
flict through which we have passed so long as greed and 
ambition were the supreme impulses of the German Autoc- 
racy. If the German Government had not been inspired by 
these evil motives and had not believed that it possessed the 
physical power to gratify its desires, who is prepared to 
say that The Hague Convention of 1907 would not have fur- 
nished a sufficient instrument to settle peaceably controver- 
sies which might without it have produced international 
wars? 

The fact is that under present conditions, even with autoc- 
racy vanquished and democracy triumphant, we have to face 
the same problems, though modified by a better conception 
of the truth and a less ruthless disregard of right. It is, I 
believe, a better world, but by no means a perfect world. 
Though less threatened by the sinister influence of national 
avarice, we are not free from it entirely. I do not know that 
the world will ever be until it is spiritually regenerated. 
As I see it, there is only one principle for the direction of 
international intercourse which will under present conditions 
command the universal approval of. nations, and that is the 
principle of justice, not in the general and abstract sense, 
but in the restricted sense of legal justice. 

LEGAL, NOT ABSTRACT, JUSTICE BASIC 

Justice in the broad sense is attractive to the reformer 
and the idealist. As a nation, we ought and doubtless will 
be guided by it in our relations with other nations. But, 
when we come to formulate our foreign policies upon the 
belief that justice in the abstract is a dominant force in the 
regulation of world affairs, we are building on a foundation 
which, however desirable, is by no means certain. We must 
recognize the fact, unpalatable though it may be, that na- 
tions today are influenced more by selfishness than by an 
altruistic sentiment of justice. The time may come when 
the nations will change their present attitude through a 
realization that uniform justice in foreign as well as in 
domestic affairs is the highest type of expediency ; but that 
time has not yet come, and, if we are wise, we will not de- 
ceive ourselves by assuming that the policies of other gov- 
ernments are founded on unselfishness or on a constant pur- 
pose to be just even though the consequences be contrary to 
their immediate interests. 

Yet, while abstract justice cannot be depended upon as a 
firm basis on which to constitute an international concord 



for the preservation of peace and good relations between 
nations, legal justice offers a common ground where the na- 
tions can meet to settle their controversies. No nation can 
refuse, in the face of the opinion of the world, to declare its 
unwillingness to recognize the legal rights of other nations 
or to submit to the judgment of an impartial tribunal a 
dispute involving the determination of such rights. The 
moment, however, that we go beyond the clearly defined field 
of legal justice we enter the field of diplomacy, where na- 
tional interests and ambitions are today the controlling fac- 
tors of national action. Concession and compromise are the 
chief agents of diplomatic settlement instead of the impar- 
tial application of legal justice which is essential to a judi- 
cial settlement. Furthermore, the two modes of settlement 
differ in that a judicial settlement rests upon the precept 
that all nations, whether great or small, are equal, but in 
the sphere of diplomacy the inequality of nations is not only 
recognized, but unquestionably influences the adjustment of 
international differences. Any change in the relative power 
of nations, a change which is continually taking place, makes 
more or less temporary diplomatic settlements, but in no 
way affects a judicial settlement. 

However, then, international society may be organized 
politically for the future, and whatever machinery may be 
set up to minimize the possibilities of war, I believe that the 
agency which may be counted upon to function with cer- 
tainty is that which develops and applies legal justice. 
Every other agency, regardless of its form, will be found, 
when analyzed, to be diplomatic in character and subject to 
those impulses and purposes which generally affect diplo- 
matic negotiations. With a full appreciation of the advan- 
tage to be gained for the world at large through the common 
consideration of a vexatious international question by a 
body representing all nations, we ought not to lose sight of 
the fact that such consideration and the action resulting 
from it are essentially diplomatic in nature. It is, in brief, 
the transference of a dispute in a particular case from the 
capitals of the disputants to the place where the delegates 
of the nations assemble to deliberate together on matters 
which affect their common interests. It does not — and this 
we should understand — remove the question from the proc- 
esses of diplomacy or prevent the influences which enter into 
diplomacy from affecting its consideration. Nor does it to 
an appreciable extent change the actual inequality which 
exists among nations in the matter of power and influence. 

On the other hand, justice applied through the agency of 
an impartial tribunal clothed with an international jurisdic- 
tion eliminates the diplomatic methods of compromise and 
concessions and recognizes that before the law all nations 
are equal and equally entitled to the exercise of their rights 
as sovereign and independent States. In a word, interna- 
tional democracy exists in the sphere of legal justice and, 
up to the present time, in no other relation between nations. 

Let us, then, with as little delay as possible, establish an 
international tribunal or tribunals of justice with The 
Hague Court as a foundation; let us provide an easier, a 
cheaper, and a better procedure than now exists ; and let us 
draft a simple and concise body of legal principles to be 
applied to the questions to be adjudicated. When that has 
been accomplished, and it ought not to be a difficult task, if 
the delegates of the governments charged with it are chosen 
for their experience and learning in the field of jurispru- 
dence, we will, in my judgment, have done more to prevent 
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international wars through removing their causes than can 
be done by any other means that has been devised or sug- 
gested. 

I have but just returned from six months spent in the 
settling of controversies between nations through the me- 
dium of a great international conference, which followed the 
customs and practices of diplomacy as they will unques- 
tionably be followed by all deliberative bodies representing 
the nations. I believe that I know and understand the cur- 
rents and countercurrents which impelled action and influ- 
enced decisions in that conference. It is not my purpose to 
review the conduct of those negotiations or to imply more 
than that they were diplomatic in character. But with this 
experience vividly in mind I cannot too strongly assert that 
international justice interpreted and applied by an impartial 
court can do more to prevent future wars than any agency, 
single or collective, operating in the sphere of diplomacy. 

THE WORLD'S CLAIMANT NEED 

The mind of the world was never more receptive to the 
idea of applied justice. Mankind has endured such terrible 
woes from injustice and lawlessness that they seek above all 
things the restoration of the rule of law and justice. The 
governments cannot ignore this universal demand. They 
should not. They cannot too soon set up the machinery and 
let it get to work in the settlement of the controversies 
which continue to arouse apprehension and concern among 
those who seek a sure foundation laid for a permanent peace. 



COUNSEL FROM A SENATOR 
OF THE 80's 

HON. HENRY W. BLAIR 

[If sometimes we doubt the accuracy of Cicero's faith in 
young men for action and old men for counsel, Henry W. 
Blair, United States Senator from New Hampshire 1879-91, 
has in his letter to his friend, Hon. George H. Moses, now in 
the Senate, given us a new hope in the wisdom which we 
may expect from age. We are naturally interested in any- 
thing this man might say, especially when he turns his 
thoughts to the present international situation. He was a 
captain, and, later, a lieutenant-colonel in the Civil War, 
during which he was twice wounded. He was a member of 
the 44th, 45th, and 53d Congresses. He declined to serve as 
judge of the United States district court and as minister to 
China. He was the author of the Blair bill, which provided 
for extension of Federal aid to education in the States, and 
of bills establishing the United States Labor Department. 
When now, at the age of eighty-five, he expresses views rela- 
tive to the treaty of peace before the Senate we are inter- 
ested and we feel sure that our readers will also be inter- 
ested. His letter of September 22, 1919, addressed to Senator 
Moses, follows. — The Editors,] 

Washington, D. C, September 22, 1919. 
Hon. George H. Moses, United States Senate. 

Dear Senator : Suggestions for world policy of the United 
States for present consideration : 

Let the proposed treaty, League of Nations, and covenant 
fail or be so modified as to suit the United States, regardless 
of party. The President and all of us have been imposed 
upon enough to justify if not to require this. 

Let all the secret treaties and understandings to which 
any of the allies or enemies are, or have been, parties be 
made public and carried out if they think best, so far as any 
of them desire to attempt it, provided there be no injury 



done to the United States or interests she may feel bound to 
uphold and defend, in honor, or the dictates of humanity, or 
by responsibility already incurred. 

Treat all negotiations and understandings and proposals 
involved in the existing international status as null and void 
so far as the United States is concerned unless the following 
condition is made fundamental and indispensable — alone 
securing ultimately everything, without it nothing, to wit : 

The adoption and maintenance in each nation of a system 
of free public instruction and education in all the common 
branches of knowledge useful in the affairs of this life, in- 
cluding the nature of the different forms of government and 
of the rights and duties of citizenship under the several 
forms, especially of autocracy and democracy, so that every 
child in the world ultimately shall have opportunity to ac- 
quire that degree of intelligence and virtue necessary in a 
government of the people, by the people. Such systems of 
public schools and education shall be preferably nonsec- 
tarian, and shall inculcate the principle of toleration in all 
matters of religious belief and practice, so that the religious 
as well as civil liberty may prevail among the people of all 
nations, whatever may be their general faith, if any be pre- 
scribed by custom or local law. 

Autocracy is force, and the simplest of all forms of gov- 
ernment; democracy is intelligence of the majority, and the 
most complex of all forms of government. 

The majority of the people must know enough to govern 
themselves or mankind must forever submit to autocracy or 
to anarchy. 

The proposed peace has no foundation stone. It is built 
upon the sand and shall fall because it is not founded upon 
the rock of the education of the masses of the people, with- 
out which democratic government is impossible. 

Such a peace is active preparation for final slavery or still 
greater wars. The education of the masses of the people is 
the supreme issue in the whole world. A treaty with China 
would accomplish the whole thing. Yielding to all other 
nations the right to make treaties as they please not in- 
jurious to the United States or the general principles of 
humanity, the United States reserves untrammeled the right 
to enter into any treaty or alliance with the Republic of 
China which may be agreeable to both republics, to resist 
encroachments upon or violation of the rights of and for the 
maintenance and promotion of the democratic form of gov- 
ernment in either or in any other nation, and to that end to 
make war or peace, which treaty may endure for the neces- 
sary period of time. Such a treaty might be analogous, but 
preferably public, to the treaty entered into secretly between 
Great Britain and Japan when both these nations were in- 
terested in China, but were apprehensive of Russian power. 
With such a treaty all three will let the Republic of China 
alone. It is safe to say that if such a treaty had been en- 
tered into by the United States and China when I most 
strongly urged it upon former President Taft, there would 
have been no recent wars in the Orient and probably no 
World War during the last four years. 

All other nations would have taken notice and would have 
kept the peace. Germany sought world power in China as 
much as in Europe. She wanted both or no present war. 

China and the United States combined would and will 
hold this world in peace as nothing else will do it. Treaties 
do not require or often if ever result in the commingling of 
citizenship or social relations, much less in the assimilation 
of nations or races. 



